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Abstract

The purpose of this article is to provide restaurateurs and hoteliers with information they need to be aware to
avoid liability due to food safety outbreaks, steps that can be taken to reduce liability, and to substantiate that
how foodborne illnesses can greatly impact the hospitality industry. A number of strategies, which assist
hospitality business to minimize legal responsibility caused by foodborne illnesses, are provided.
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1. Introduction

There are a number of foodborne microbial pathogens known to cause illness in humans. The most common
ones are E. coli, listeria, salmonella and hepatitis A (Buzby, Frenzen, & Rasco, 2001). Hospitality operations
(e.q., hotels, restaurants) are highly subject to the influence of foodborne illness due to the increased dining
frequency such that 48% of food dollars are spent in restaurants (National Restaurant Association, 2009). The
restaurant industry accounts for 59% of foodborne illness outbreaks in the U.S. (Centers for Disease Control
and Prevention, 2006). If the plaintiff is suing a restaurant, strict liability can apply if the plaintiff can prove that
the restaurant served contaminated food. Moreover, studies indicate that it takes one year for restaurants to
recover from a crisis after the outbreak (Seo et al., 2013). Restaurants with a crisis history may easily
experience negative spillovers from unrelated outbreaks due to consumer memories (Seo et al., 2014). A
plaintiff who prevails in a product liability action concerning microbial foodborne illness is entitled to
compensatory damages such as medical costs and expenses, lost wages, and pain and suffering. The U.S.
Department of Agriculture estimates that in over 30 percent of foodborne illness lawsuits, compensation has
been paid to the plaintiffs (Buzby et al., 2001).

The purpose of this article is to attempt to inform restaurateurs and hoteliers of the potential liability for serving
contaminated food to consumers who become ill as a result of the contaminated food, the steps that can be taken
to reduce liability, and examine particular cases to provide examples of how foodborne illnesses can greatly
impact the hospitality industry. Restaurant owners and hoteliers have several defenses they can employ to
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defend against a product liability lawsuit. In a strict liability action, they are required to show that the exposure
to the contaminated food did not cause the alleged injuries. The easiest method to relive a restaurant or food
producer of liability is to show that the plaintiff had multiple exposures to contaminated food and some of them
did not occur at the restaurant. Another defense that a restaurant can employ is to prove that they complied with
food and safety regulations in storing, preparing, and serving food or that the restaurant properly warned the
consumer of the potential risks of consuming the food. By complying with food safety regulations or by
warning consumers of the potential dangers the restaurant is able to show that they acted in a reasonable manner
and cannot therefore be negligent.

2. Literature Review

Foodborne illnesses are bounded to restaurant operations such that up to 96% consumers believe that restaurants
are responsible for food safety and restaurants are the major source of foodborne illness outbreaks (Knight et
al., 2009). Knight et al. (2007) suggest that consumers are holding less favorable attitudes towards restaurants
than other food suppliers (e.g., food manufacturers and farmers) in regard to food safety. “An outbreak of
foodborne illness occurs when a group of people consume the same contaminated food and two or more of them
come down with the same illness” (Centers for Disease Control and Prevention, 2001). It is estimated that
foodborne illnesses cost the United States between $5 to $6 billion dollars in direct medical expenses and lost
productivity. In the U.S., foodborne illnesses result in 47.8 million ill consumers, 127, 800 hospitalizations, and
3,037 deaths each year (Centers for Disease Control and Prevention, 2011). Foodborne illnesses account for
about 1 of every 100 hospital visits and about 1 out of every 500 deaths in the United States (Buzby et al.,
2001). While no one is immune to the effects of foodborne illnesses, the old, young, and those with
compromised immune systems are especially vulnerable to the effects if they contract a foodborne illness.

There are over 250 know foodborne illnesses caused by over 40 different foodborne microbial pathogens
(CAST, 1994). Most cases are caused by bacteria, viruses, parasites, fungi, and their toxins (CAST, 1994).
There is still much to be discovered about foodborne pathogens. Some chemicals used in food products can also
make people sick. The most severe cases of a foodborne illness may cause septicemia (infection of the
bloodstream), localized infection of other organs, and spontaneous abortion in pregnant women (Buzby et al.,
2001). About 2-3 percent of foodborne illnesses result in secondary complication that may become chronic
health problems like arthritis, hemolytic uremic syndrome (characterized by kidney failure), and Guillain-Barre
syndrome (characterized by neuromuscular paralysis) (Buzby et al., 2001).

2.1 Causes of Foodborne IlIness

Animal products like meat, poultry, seafood, dairy products, and eggs are the foods most likely to cause
outbreaks of human foodborne illnesses in the United States (CAST, 1994, p. 32). Foodborne illnesses may also
be caused by pathogens that are introduced into uncontaminated food by handling errors or these errors allow
pathogens that are already present in the food to survive or multiply to dangerous levels in prepared food.
Potential errors include but not limited to:

e The use of contaminated raw food,
e Cross-contamination of prepared food by contaminated raw food,
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e Poor personal hygiene of infected food handles,

e Inadequate cleaning of equipment,

e Inadequate cooking or reheating,

e Improper holding temperatures,

e Cooling food too slowly after heating,

e Eating food too long after preparation,

e Insufficient fermentation, acidification, salting, or sweetening during processing (Bryan et al., 1997).

The Centers for Disease Control and Prevention (CDC) has identified a total of five factors to account for major
food safety outbreaks: contaminated equipment/prevention of contamination, food from unsafe sources,
improper holding times and temperature, inadequate cooking, and poor personal hygiene (FDA, 2004). The
CDC reports that the most common causes of mass outbreaks are due to improper holding temperatures, but
many outbreaks are caused by multiple errors committed in the production, preparation, storage, and handling
process (Olsen et al., 2000).

After foodborne pathogens are swallowed, there is a delay, called the incubation period, before the symptoms of
illness begin. This delay may range from hours to days, depending on the organism, and on how many of them
were swallowed. Numerous organisms cause similar symptoms, especially diarrhea, abdominal cramps, and
nausea.

The CDC indicates that a foodborne illness can usually be diagnosed by specific laboratory tests that identify
the causative organism. However, many foodborne infections cannot be identified by routine laboratory
procedures and require specialized, experimental, and/or expensive tests that are not generally available. If the
diagnosis is to be made, the patient has to seek medical attention, the physician must decide to order diagnostic
tests, and the laboratory must use the appropriate procedures. In the past twenty-five years, new agents have
been recognized as pathogens that cause foodborne illnesses.

2.2 Economic Costs of Foodborne IlIness

Food safety outbreaks impose significant costs to restaurants in a variety of manners such as negative publicity,
loss of consumer credibility, and legal costs (Knight et al., 2007). The economic impact from mild illnesses is
likely to be small and does not lead to medical care. The more severe cases can, however, have high monetary
costs, including medical bills, lost income, and less tangible costs like pain and suffering. In the United States,
one of the most unforgettable restaurant food safety outbreaks was the Jack in the Box E. coli outbreak in 1993,
resulting illness of 700 people and death of 4 children (Golan et al., 2004). Following this incidence, Jack in the
Box reported $160 million economic costs, including reduced sales, recall of all hamburger meat, and legal
costs resulted from law suits (Knight et al., 2007). Following a foodborne illness outbreak, a restaurant may
suffer from a 30% reduction in sales (Grover & Dausch, 2000).

Scharff, McDowell, and Medeiros (2009) evaluate the economic costs of all foodborne illnesses in the State of
Ohio. Findings suggest that only 4 million of the 76 million cases of foodborne illness were estimated for
economic costs. Obviously if all of the foodborne illnesses were included the true economic costs would have
been much higher than anticipated. Therefore, Scharff et al. (2009) develop a cost-of-iliness model that more
accurately reflects the pathogens that are responsible for the illnesses, the pathogen-specific hospital costs, and
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measures to account for the loss of life quality. The effectiveness of food safety programs can be more
accurately measured by this cost-of-illness model. Studies also report that consumers are willing to pay higher
price in exchange for safer products. For example, a study conducted by Nayga, Woodward, and Aiew (2006)
indicates that consumers are willing to pay a premium for irradiated beef to reduce risks of foodborne illness.

2.3 Ensuring Food Safety

Companies that produce, make, or distribute food products are under the pressure of a variety of forces to
ensure food safety. This is due to the potential consequences resulting from each of these sources:

1. Market forces: firms could lose business reputation, market share, and sales revenue if consumers
become concerned about safety problems with the products.

2. Food safety laws and regulations: firms that violate Federal, State, or local food safety laws or
regulation may be subject to various penalties imposed by courts or government agencies, including
fines, product recalls, and temporary or permanent plant closures.

3. Product liability law: by product liability law, firms found responsible for contaminated food products
that make people ill may have to pay financial compensation to the plaintiffs, court costs, and legal fees,
regardless of the outcome (Buzby et al., 2001).

Product liability law applies to products that are defective either due to a flawed design or because they are
manufactured with a defect and sold without the defect being corrected. Each of these factors plays an important
role in ensuring that the food we consume is safe and if the food is not safe we have a means of being
compensated. For example, Odwalla, Inc. was found to be responsible for an outbreak of E. coli in their apple
juice. Because of the increasing number of outbreaks of E. coli the U.S. Food and Drug Administration
proposed new regulations for juice products (Buzby and Crutchfield, 1999). In addition to the market forces and
the regulations that drive Odwalla to take action, they were also faced with a $12.5 million recall, a 17 percent
drop in revenue during the 6 months following the outbreak, a $1.5 million dollar fine for shipping an
adulterated food product across state lines, and 21 personal injury lawsuits (Buzby and Crutchfield, 1999). The
pressure from these three forces is driving companies to compliance with procedures that ensure high levels of
food safety. It is clear that consumers will not tolerate dangerous food products.

3. Product Liability Law

Product liability law falls under the umbrella of tort law. Product liability law allows a person who suffers some
injury due to consuming contaminated foods to recover damages. Foodborne illness claims fall into three major
categories: strict product liability, negligence, and breach of express or implied warranty.

Strict Product Liability

To prevail on strict product liability claim, the plaintiff must prove that the product is defective and dangerous
when it leaves the manufacturer’s control and that the defect in the product was the proximate cause of the
plaintiff’s injury (Harl, 1997). Proximate cause means that it was foreseeable that the product would cause an
injury if it left the manufacturer’s control in a defective state. The defendant is only liable for foreseeable
damages suffered by foreseeable plaintiffs. In a restaurant setting, the restaurant is responsible for ensuring the
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food provided is free from pathogens because consumers have no control over the food preparation. Consumers
thus have a reasonable expectation to not get sick from eating food in a restaurant.

Negligence

To prevail on a negligence claim the plaintiff must prove that the defendant fails to use “reasonable care” in
producing, distributing, or selling their food products and because of their failure to use “reasonable care”
someone gets sick. The elements of a negligence claim that a plaintiff must prove are:

e The defendant has a legal duty to exercise “reasonable care” in manufacturing the product and to warn
all foreseeable users of all foreseeable dangers,

e The defendant fails to perform this duty, and

e The defendant’s failure to perform this duty causes the plaintiff’s injury (Harl, 1997).

The theory of negligence can be used by plaintiffs in claims against manufacturers, distributors, warehouses,
and restaurants. In any situation where a consumer can expect the supplier to adhere to a reasonable standard to
ensure the food is safe (American Law of Products Liability, 1987). If there are specific standards that
manufacturers, distributors, warehouses, and restaurants are required to follow they are considered negligent
when they fail to do so (Rosenbaum, 1998).

Breach of Express or Implied Warranty

Under the Uniform Commercial Code sellers must ensure that the food they are selling meets “express or
implied warranties”. An express warranty is an affirmation of fact or promise made to the consumers about the
food product. Plaintiffs can recover compensation if the good does not conform to the express or implied
warranty and that the non-conformance is the source of their injury. This warranty can be made in sales
representatives’ statements, in pictures, menus, or advertisements. The warranty is breached when the product
does not meet the representations made. An implied warranty requires that food meets the ordinary safety
standards and is suitable for consumption. For example, if a seller suggests suing certain type of raw fish to
make sushi and the buyer relies on this advice and becomes ill after eating the sushi the implied warranty would
have been breached (Buzby et al., 2001).

3.1 Consequences of Violating the Product Liability Law

Swanger and Rutherford (2004) examine a series of foodborne illness lawsuits filed between 1985 and 1999,
including causes, outcomes and payments. The study suggests that approximately 109 of the 214 cases are
lawsuits filed against chain restaurants. A total of 52 out of the 109 lawsuits result in an award for the plaintiffs.
The Food and Rural Economics Division argues that court-awarded compensation through lawsuits and out of
court settlements apply pressure to producers, restaurateurs, and food production personnel to adopt food safety
practices to prevent foodborne illnesses or the constant lawsuits drive the company out of business (Buzby et
al., 2001).

Studies suggest that lawsuits and government regulations are not likely to prevent the occurrence of foodborne
ilinesses and effectuate the best outcomes because of the improbable enforcement of regulations and the
unpredictable outcome of litigation (Roe 2004). Roe argues that both the end consumer and the supplier should
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share the responsibility to prevent foodborne illness. In fact, it is difficult to prove that a specific provider is
liable for a specific foodborne illness. As argued by Pouliot and Sumner (2008), the more intermediaries that
the food passes through before reaching the consumer the more difficult for an injured plaintiff to identify who
causes the injury. However, recent developments in technology are making food traceability easier (Pouliot &
Sumner, 2008). Pollin (1998) argues that proving the cause of the illness is difficult to do unless the
contaminant is easy to find, or doctors that treat the patients receive particular expertise. This becomes
increasingly difficult with the re-emergence of number and variety of pathogens as possible contaminants.
Recent technological advances provide new tools for detecting, tracking and identifying pathogens. With the
help of technology, it is highly possible for companies to get caught if they produce tainted food.

4. Prevention Strategies

In hospitality context, most foodborne illnesses can be prevented if operators consistently implement and
monitor preventive steps. For example, Woteki (2003) suggest that keeping hands, utensils, and surrounding
areas clean before and while preparing foods, avoiding cross-contamination, and proper temperature control are
likely to minimize the possibility of foodborne illnesses. Hand washing was the top-ranked behavior for the
prevention of shigellosis. While these preventative strategies seem basic it can go a long way in preventing a
foodborne illness and the reputational and financial costs that accompany them.

Barth (2001) proposes numerous strategies to ensure food safety in the hospitality setting, such as: 1) Serve
food and beverages fit for consumption (e.g., purchase from reputable suppliers, having policies in place for
proper preparation and service of food, and paying constant attention to all the details that ensure a wholesome
dining experience); 2) Properly train employees; 3) Terminate employees who pose a danger to other employees
or the guests. Fatimah, Boo, Sambasivan, and Salleh (2011) propose a four-factor model that captures hygiene
factors that are visible to consumers. These four factors encompass “staff and handling”, “food and location”,
“premise and practice”, and “scent aspect”. Therefore, restaurant and hotel managers may need to maintain
favorable consumer perceptions of these four aspects to minimize the likelihood that consumers attribute their
illness to the restaurant or hotel. Studies also report that initiatives from human resources administration process
also contribute to food safety at commercial restaurants (e.g., Medeiros, Cavalli, & da Costa Proenca, 2012).
For example, restaurants adopt criteria such as health examination, personal presentation, and professional
experience, for hiring new employees to ensure food handling in a safe manner (Medeiros et al., 2012).

5. Discussions and Conclusion

This paper attempts to systematically examine causes of food borne illnesses and the potential liability for
restaurateurs and hoteliers of serving contaminated food to consumers. As the number of intermediaries that
food passes through increases from producer to retail sales, the potential for contamination is likely to increase.
Literature clearly indicates that improvements in inspection and traceability systems are likely to ensure the
safety of the food supply and motivate intermediaries within the supply chain to deliver safe food.

IlIness from foodborne pathogens can range from subtle to debilitating, with a wide range of incubation periods
before the symptoms of illness appear, sometimes making it hard to identify the source of the infection. If
consumers do not report the illness or seek attention, the source of the contamination may go undiagnosed. It is
easy to discount a claim of contaminated food if a group of people consume the same contaminated food and
only a few of them suffer the effects of an illness. In order to succeed with a product liability claim in such
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cases, the plaintiff must prove that the product was defective and unreasonably dangerous when it left the
manufacturer’s control and that the defect in the product was the proximate cause of the plaintiff’s injury.

Assuring a safe food supply in the United States has come a long way in preventing illness from consumption of
contaminated food. Competition and market forces, regulations, and legal components all motivate firms to
produce, distribute, and sell safe food. However, remedial measures continue to be somewhat of an obscure
topic in the food safety debate. Many studies have examined and recommended strategies to minimize the
potential liability of hospitality operations as a result of contaminated food. The competition and market forces,
food safety laws and regulations, and product liability law impose pressures for food and hospitality firms to
ensure food safety. When restaurateurs and hoteliers are more aware of the potential for food contamination and
better recognize the need to improve the safety of the food supply, they are likely to take positive action, rather
than simply following the strategy of defending themselves after negative consequences such as product
liability lawsuits from those who become ill from eating at their establishment. Developing and offering
proactive educational programs such as the effective training programs on sanitary conditions may be a way to
improve food service performance and reduce the chance of outbreak of food borne illnesses. In the United
States, one such program to proactively train restaurant employees and managers is the ServSafe food safety
program of the National Restaurant Association (National Restaurant Association, N.D.). ServSafe offers
training and certification for both restaurant employees and managers blending the latest U.S. Food and Drug
Administration food safety research with industry food sanitation best practices, working to build a culture of
food safety within the business. It is vital for restaurateurs and hoteliers to fully comprehend the consequences
of serving contaminated food. It is also important to understand that customers expect to be served food that is
safe to eat. To minimize lawsuits and their negative consequences, restaurateurs and hoteliers should do
everything in their power to ensure food served in their establishments is safe to consume.

REFERENCES
American Law of Products Liability (1987). Market-share liability theory and its variants, 9, 28-59.

Barth, S., 2001. Hospitality Law—Managing Legal Issues in the Hospitality Industry. Wiley, New York, pp.
220-223

Bryan, F. L., Jermini, M., Schmitt, R., Chilufya, E. N., Michael, M., Matoba, A., & Chibiya, H. (1997). Hazards
associated with holding and reheating foods at vending sites in a small town in Zambia. Journal of Food
Protection, 60(4), 391-398.

Buzby, J. C., Frenzen, P. D., & Rasco, B. (2001). Product liability and microbial foodborne illness. US
Department of Agriculture, Economic Research Service.

Buzby, J. C., & Crutchfield, S. R. (1999). New juice regulations underway. Food Review: The Magazine of Food Economics,
22(1482-2017-3428), 23.

Centers for Disease Control and Prevention (CDC. (2001). Outbreak of listeriosis associated with homemade

Mexican-style cheese--North Carolina, October 2000-January 2001. MMWR. Morbidity and mortality
weekly report, 50(26), 560.

47



Journal of Hospitality Review Article

ISSN 2643-0924 (online) 2019, 1(1), 41-50

Centers for Disease Control and Prevention (CDC. (2006). Preliminary FoodNet data on the incidence of
infection with pathogens transmitted commonly through food--10 States, United States, 2005. MMWR.
Morbidity and mortality weekly report, 55(14), 392.

Centers for Disease Control and Prevention. (2011). CDS 2011 estimates: Findings. Retrieved March 15, 2019:
http://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html

FDA, 2004. FDA Report on the occurrence of foodborne illness risk factors in selected institutional foodservice,
restaurant, and retail food store facility types. Retrieved March 14, 2019.
http://www.fda.gov/Food/FoodSafety/RetailFoodProtection/FoodbornelllnessandRiskFactorReduction/r
etailfoodriskfactorstudies/ucm089696.

Fatimah, U. Z. A. U,, Boo, H. C., Sambasivan, M., & Salleh, R. (2011). Foodservice hygiene factors—The
consumer perspective. International Journal of Hospitality Management, 30(1), 38-45.

Foegeding PM, Roberts T, Bennett JM, Bryan FL, Cliver DO, Doyle MP, et al. Foodborne pathogens: risks and
consequences. Ames (1A): Council for Agricultural Science and Technology (CAST) 1994; Task Force
Report No.:122.

Golan, E., Roberts, T., Salay, E., Caswell, J., Ollinger, M., Moore, D., 2004. Food safety innovation in the
United States: evidence from the meat industry: US Dept. of Agriculture, Economic Research Service

Grover, S. F., & Dausch, J. G. (2000). Hepatitis A in the foodservice industry. Food Management, 35, 80-86.
Harl, N.E., 1997. Agriculture Law. Through release #50. Matthew Bender, New York.

Knight, A. J., Worosz, M. R., & Todd, E. C. D. (2007). Serving food safety: consumer perceptions of food
safety at restaurants. International Journal of Contemporary Hospitality Management, 19(6), 476-484.

Knight, A. J., Worosz, M. R., & Todd, E. C. (2009). Dining for safety: Consumer perceptions of food safety and
eating out. Journal of Hospitality & Tourism Research, 33(4), 471-486.

Medeiros, C. O., Cavalli, S. B., & da Costa Proenca, R. P. (2012). Human resources administration processes in
commercial restaurants and food safety: The actions of administrators. International Journal of
Hospitality Management, 31(3), 667-674.

National Restaurant Association. (2009). 2009 restaurant industry pocket factbook. Retrieved from
http://www.restaurant.org/research/ind_glance.cfm

Nayga, R. M., Woodward, R., & Aiew, W. (2006). Willingness to pay for reduced risk of foodborne illness: a
nonhypothetical field experiment. Canadian Journal of Agricultural Economics/Revue canadienne
d'agroeconomie, 54(4), 461-475.

Olsen, S. J., MacKinnon, L. C., Goulding, J. S., Bean, N. H., & Slutsker, L. (2000). Surveillance for foodborne-
disease outbreaks—United States, 1993—-1997. MMWR CDC Surveill Summ, 49(1), 1-62.

Pouliot, S., & Sumner, D. A. (2008). Traceability, liability, and incentives for food safety and quality. American
Journal of Agricultural Economics, 90(1), 15-27.

48


http://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html
http://www.fda.gov/Food/FoodSafety/RetailFoodProtection/FoodborneIllnessandRiskFactorReduction/retailfoodriskfactorstudies/ucm089696
http://www.fda.gov/Food/FoodSafety/RetailFoodProtection/FoodborneIllnessandRiskFactorReduction/retailfoodriskfactorstudies/ucm089696
http://www.restaurant.org/research/ind_glance.cfm

Journal of Hospitality Review Article
ISSN 2643-0924 (online) 2019, 1(1), 41-50

Roe, B. (2004). Optimal sharing of foodborne illness prevention between consumers and industry: the effect of
regulation and liability. American Journal of Agricultural Economics, 86(2), 359-374.

Rosenbaum, D., 1998. Food Safety Partners, Northbrook IL, personal conversation, July.

Scharff, R. L., McDowell, J., & Medeiros, L. (2009). Economic cost of foodborne illness in Ohio. Journal of
Food Protection, 72(1), 128-136.

Seo, S., Jang, S., Miao, L., Almanza, B., Behnke, C., 2013. The impact of food safetyevents on the value of
food-related firms: an event study approach. International Journal of Hospitality Management 33, 153—
165.

Seo, S., Jang, S. S., Almanza, B., Miao, L., & Behnke, C. (2014). The negative spillover effect of food crises on
restaurant firms: Did Jack in the Box really recover from an E. coli scare? International Journal of
Hospitality Management, 39, 107-121.

Swanger, N., & Rutherford, D. G. (2004). Foodborne illness: the risk environment for chain restaurants in the
United States. International Journal of Hospitality Management, 23(1), 71-85.

Woteki, C. E., & Kineman, B. D. (2003). Challenges and approaches to reducing foodborne illness. Annual
review of nutrition, 23(1), 315-344.

49



